INTRODUCTION and toxicity.
1 Its control and management is therefore of vital importance for humankind.
While primarily a matter of domestic concern, the emergence of economic incentives for States to dispose of waste in other States has turned the issue of waste management into one of international concern. Of particular disquiet has been the propensity towards 'toxic colonialism', or the practice of developed States exporting their waste to developing States less able to deal with it. 2 The increasing awareness of potential harm from mismanagement and disposal of waste, together with its global regulation, have reduced the incidence of dumping of waste by developed States into developing States, although the practice remains a concern, with estimates reportedly showing more than 50 per cent of worldwide transboundary waste movements as illegal. 3 More recently, however, the concept of waste as a potentially valuable resource has started to take hold with developing States increasingly seeking to import waste, in particular e-waste, for the economic opportunities its recycling, and the recovery of the precious metals used in its production, present. 4 The question thus arises as to the nature and content of international law relating to waste management, and its efficacy in addressing the dangers posed by poorly regulated transboundary movement of wastes. While subsequent chapters in this volume discuss the relevant rules of international law applicable to waste management in detail, this chapter explores the general principles of international environmental law relevant to the management and transboundary movement of waste. Before doing so, however, some preliminary comments on the role of general principles are warranted. 
THE ROLE OF PRINCIPLES IN INTERNATIONAL ENVIRONMENTAL LAW
Like international law in general, international law relating to waste management is not simply a mosaic of specific rules adopted in treaties. Rather, it can more appropriately be described as a system governing the international relations among States and other entities in respect of their activities relating to waste management and, in particular, the transboundary movement of waste. This system consists of both specific treaty-based rules and rules of customary international law as well as general principles.
The emphasis here on principles is deliberate. Admittedly, the content and legal status of principles is less clear than that of binding rules, and their invocation, unlike that of rules, does not lead inexorably to any particular decision. As Dworkin puts it:
[A]ll that is meant, when we say that a particular principle is a principle of our law, is that the principle is one which officials must take into account, if it is relevant, as a consideration inclining in one way or another. 5 However, principles play a valuable role in integrating various legal, economic, social and political considerations into various fields of international law. 6 They also provide guidance on the interpretation and application of relevant rules in situations of conflicting interpretation. 7 In addition, they provide predictable parameters for environmental protection and can provide the orientation for the development of the law. 8 Thus, principles serve as the theoretical basis for the rules we adopt and the framework within which those rules are to be applied. 9 To fully understand and assess the operation and efficacy of the rules of international law applicable to waste management it is first necessary to develop an appreciation of the cardinal principles of international law that are applicable in this context. This may include principles emanating from a number of areas of international law dealing, inter alia, with sustainable development, human rights, international watercourses, law of the sea, armed conflict or international trade and include the more general principles relating to state responsibility. However, for present purposes, this chapter focuses on the relevant principles of that body of law known as international environmental law.
A glance at any international environmental law text will reveal a plethora of principles, some contested, some well accepted, that are applicable to various environmental issues. While there is no single agreed taxonomy of environmental law principles, the following (non-exhaustive) list of general principles can be identified as most relevant to the current enquiry:
• the principle of permanent sovereignty over natural resources and the duty not to cause transboundary harm; • the principle of preventive action;
• the principle of cooperation;
• the principle of sustainable development; and • the precautionary principle.
In the waste management context, these general principles are supplemented by other principles such as those set out in the 1987 Cairo Guidelines and Principles for the Environmentally Sound Management of Hazardous Wastes, 10 which sets out 29 principles designed to assist governments to develop policies for environmentally sound management of hazardous wastes from generation to final disposal, all of which essentially derive from, and seek to operationalize, the more general principles referred to above. • the principle of self-sufficiency;
• the principle of proximity;
• the principle of minimization of waste;
• the principle of environmentally sound management; and • the principle of prior informed consent.
It is important to note that not all of these principles enjoy the same binding legal status. Some principles, such as the principle of permanent sovereignty over natural resources, the no-harm principle and the principles of preventive action and cooperation, are accepted as enjoying the status of customary international law and are hence binding on all States. The binding status of the precautionary principle, however, remains contested, 12 although both the International Court of Justice (ICJ) 13 and the Seabed Disputes Chamber of the International Tribunal for the Law of the Sea (ITLOS) have recognized a 'trend towards making [the precautionary approach] part of customary international law'.
14 In the case of sustainable development, its very legal nature as a principle is contested, even though its force and imperative as a 'concept' or a 'goal' is accepted. 15 The 24 The principle of permanent sovereignty acts as a double-edged sword. States have the freedom to exploit their resources and reap the benefits therefrom. They are also entitled to be free from interference by other States. Thus, the no-harm principle operates to constrain the activities of States where the potential for transboundary harm exists, although the principle does not answer the questions as to what constitutes environmental damage, what level of damage or harm is prohibited, whether the obligation is one of absolute liability, strict liability, or fault-based liability, what the consequences of a violation might be or the extent of any liability. The answers to these questions must thus be found in treaties and in State practice.
In the waste management context the application of the permanent sovereignty/no-harm principle means that States are free to generate waste, but they must not dispose of it in a manner that causes harm to the environment of other States or to areas beyond national jurisdiction. This tension between the dictates of sovereignty and the recognition of the potential for transboundary impacts of waste disposal lies at the very heart of the international regime established by the Basel Convention and by the regional conventions dealing with the subject. As the Preamble to the Basel Convention makes clear, 'all states have the sovereign right to ban the entry or disposal of foreign hazardous wastes and other wastes in their territory'. In other words, while international law places no, or at any rate few, limits on waste generation, and no outright ban on trade, all States have the sovereign right to determine whether to receive waste and, if so, what impacts on their territory they will be willing to accept. It has been noted that this represents an important gloss on the no-harm principle in that, unlike State practice in other areas such as nuclear installations, air pollution, or international watercourses, where transboundary effects are permitted unless certain levels of harm occur, 'it cannot be assumed that waste disposal in other states is permitted unless it is shown to be harmful'. 25 The criteria of harm, or even potential harm, has been removed in favour of the absolute sovereignty of States to decide for themselves, either individually or regionally, whether or not to receive waste; although, as the terminology of 'hazardous waste' implies, the criteria of harm is not wholly irrelevant.
Despite the sovereign right to refuse imports, the Basel Convention, as its full name implies, merely establishes a regime to control trade in hazardous waste rather than prohibit it. Encapsulated in the terminology of the principles of 'self-sufficiency', 'proximity' and 'prior informed consent', the Basel Convention requires each State to reduce its waste generation to a minimum, 26 to become self-sufficient in waste management, 27 and to dispose of waste as close as possible to the place of generation. 28 To that end, parties must ensure that adequate waste facilities are located within their jurisdiction, although this is qualified by 'to the extent possible'.
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Flowing from the principle of State sovereignty, parties are entitled to prohibit the import of any hazardous or other wastes and must consent in writing to any specific imports they have not prohibited. 30 Needless to say, parties must not allow the export of waste to other parties who have prohibited it. 31 Parties are also required to provide information on proposed transboundary movements of hazardous and other wastes to any State concerned and they are to prevent imports if they have reason to believe that the imports will not be managed in an environmentally 25 Birnie, Boyle and Redgwell (n 6) 473. 26 Basel Convention (n 20) Art. 4 (2)(a). 27 Ibid., Art. 4 (9)(a). 28 Ibid., Art. 4 (2)(b). 29 Ibid.
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Ibid., Art. 4 (1)(b). 31 Ibid., Art. 4 (1)(a).
Rosemary Rayfuse -9781783473816 Downloaded from Elgar Online at 05/18/2019 02:38:03PM via free access sound manner. 32 All shipments are subject to the requirements of the prior written consent of any party through which or to whom waste is being exported.
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While as a matter of basic treaty law the Basel Convention is binding only on its States parties, the regime is cleverly designed to have at least some third-party effect by imposing a legal obligation on parties not to permit export to or import from non-State parties. However, recognizing that the right to accept waste imports is also a sovereign right of any State wishing to do so, this prohibition is subject to an exception where the States concerned have entered into another bilateral, multilateral or regional agreement or arrangement, provided that it does not derogate from the requirement of environmentally sound management of hazardous and other wastes found in the Basel Convention. 34 Areas beyond national jurisdiction are also protected by the prohibition on the export of wastes for disposal in the Antarctic area, 35 even if their transportation is not transboundary in nature.
Thus, while the Basel Convention seeks to discourage export of hazardous and other wastes, the possibility of transboundary shipments remains, although they must be reduced to the 'minimum consistent with environmentally sound and efficient management', 36 and should only be permitted if the State of export lacks the technical capacity and necessary facilities, capacity and suitable disposal sites to do so, or, importantly, where the waste is intended for recycling or recovery. 37 In the past these exceptions have been seriously contested by developing States concerned that the Basel regime fails to address the control of shipments of mixed waste, instances of inadequate or inappropriate disposal by importing States, and the problems of forgery, bribery and corruption circumventing the notice and consent provisions. 38 Exercising their sovereign rights States have therefore entered into other agreements more restrictive than the Basel Convention.
The 1991 Convention on the Ban of Import into Africa and the Control 32 Ibid., Art. 4 (2)(f) and (g). 33 Ibid., Art. 6. 34 Ibid., Art. 11. 35 Defined, consistent with the Antarctic Treaty, as south of 60 degrees south. This therefore includes both the Antarctic continent and the surrounding Southern Ocean, see Basel Convention (n 20) Art. 4 (6). 36 Ibid., Art. 4 (2)(d). 37 Ibid., Art. 4 (9)(a) and (b). 39 prohibits outright all trade in hazardous waste and requires its parties to prohibit the import of all wastes into Africa from non-contracting parties and to deem such imports illegal and criminal. 40 Parties must ensure that any hazardous wastes to be exported are managed in an environmentally sound manner in the States of import and transit, and only authorized persons can store such wastes. 41 Importantly, even wastes to be used as raw materials for re cycling and recovery may not be exported. 42 The Ibid., Art. 4 (1). 41 Ibid., Art. 4 (3)(i) and (m)(i). 42 Ibid., Art. 5 (4). that are not members of the European Community are prohibited from importing hazardous and radioactive wastes.
These efforts have been echoed in the Conference of the Parties to the Basel Convention which, in 1994, approved an immediate ban on the export from OECD countries to non-OECD countries of hazardous wastes intended for final disposal and also agreed to ban the export of wastes intended for recovery and recycling by 31 December 1997.
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Known as the 'Basel Ban', disputes as to its legally binding nature were resolved by the adoption, the following year, of the Basel Ban Amendment to the Convention 49 which seeks to ban hazardous waste exports for both final disposal and recycling from Annex VII parties (EU, OECD and Lichtenstein) to non-Annex VII parties. The Amendment has yet to enter into force but provides further evidence, if any were needed, of the application of the permanent sovereignty and no harm principles in the international regime regulating the transboundary movement of hazardous wastes.
THE PRINCIPLE OF PREVENTIVE ACTION
Closely related to the no-harm principle, the principle of preventive action obliges States to prevent damage to the environment and to reduce, limit or control activities that might cause or risk such damage. Confirmed as a rule of customary international law by the ICJ in the Pulp Mills case, 50 the arbitral tribunal in the Iron Rhine case recognized that it is not just 'a principle of general international law' that 'applies in autonomous activities', but that it also 'applies in activities taken in implementation of specific treaties between the Parties'. 51 The obligation is not, however, absolute.
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Rather, it is one of due diligence which, 'entails not only the adoption of appropriate rules and measures, but also a certain level of vigilance in their enforcement and the exercise of administrative control applicable to public and private operators, such as the monitoring of activities undertaken by such operators'. 53 The objective of the preventive principle is to minimize environmental damage. To that end, it requires action to be taken at an early stage, before damage has actually occurred. Importantly, the principle applies whether that damage might be transboundary or confined to areas under national jurisdiction. 54 This approach is justified on the basis that damage to the environment is often irreversible and mechanisms for reparation of environmental damage are seriously limited. 55 In this respect the principle operates as a precautionary brake on State action. However, the degree of 'due diligence' and the action to be taken will vary depending, inter alia, on the nature of the specific activities, the technical and economic capabilities of States, and the effectiveness of their territorial control. 56 In addition, 'measures considered sufficiently diligent at a certain moment may become not diligent enough in light, for instance, of new scientific or technological knowledge', and 'can change in relation to the risks involved in the activity'. 57 As such, the obligation requires States 'to take [reasonably appropriate] measures within [their] legal systems' 58 and to ensure that those measures are both effective and that they 'reflect the environmental and developmental context to which they apply'. 59 In other words, the content of due diligence is a changing one that requires States to 'move with the times'.
In the waste management context, international law has traditionally taken no, or at least little, position on the generation of waste, focusing rather on its disposal and transboundary movement. For example, Principle 6 of the Stockholm Declaration calls merely for a halt to the discharge, not generation, of toxic or other substances while Principle 14 of the Rio Declaration similarly calls only for effective cooperation 'to discourage or prevent the relocation or transfer to other states of any activities and substances that cause severe environmental degradation or are found to be harmful to human health'. With the exception of treaties 53 Pulp Mills (n 13) para. 197. Gabčikovo-Nagymaros (Hungary v Slovakia) (1997) ICJ Reports 7, 78 (para. 140). 63 Nevertheless, underlying the Basel regime is the express recognition of the need to protect human health and prevent environmental harm through the reduction and minimization of hazardous wastes. 64 Reaffirmed in Agenda 21 65 and the 2002 Plan of Implementation of the World Summit on Sustainable Development (WSSD), 66 the concept of waste minimization lies at the heart of the contemporary movement to 'Reduce, Reuse, Recycle'. The Basel Convention positively obliges States to ensure that the generation of hazardous and other wastes is reduced to a minimum taking into account social, technological and economic impacts, 67 and to prevent or minimize the consequences of pollution arising from the management of hazardous or other wastes. 68 Although light on specific details as to how to achieve waste minimization, in requiring parties to keep their wastes at home, the proximity principle, which requires waste to be managed and disposed of as close as possible to the point of generation, 69 is intended to operate to drive up the cost of waste disposal thereby producing economic incentives for pollution prevention and reduced waste generation. 70 This operation of the proximity principle as a manifestation of the preventive principle is evident, for example, in the 2002 Strategic Plan for the Implementation of the Basel Convention, which called for the 'active promotion and use of cleaner technologies and production, with the aim of the prevention and minimization of hazardous and other wastes subject to the Basel Convention'.
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Responsibilities and Obligations of States Sponsoring Persons and Entities with Respect to Activities in the Area
In addition to the principle of minimization of waste, prevention is further evident in the requirement that wastes be managed and disposed of in an environmentally sound manner. Defined in the Basel Convention as meaning 'taking all practicable steps to ensure that hazardous wastes or other wastes are managed in a manner which will protect human health and the environment against the adverse effects which may result from such wastes', 72 the principle of environmentally sound management applies to waste disposal both within the jurisdiction of the generating State and in importing States. With respect to the former, parties are to ensure the availability of adequate disposal facilities for the environmentally sound management of hazardous and other wastes which, by operation of the proximity principle, are to be located as close as possible to the source of the waste. 73 With respect to the latter, exporting parties must require that wastes to be exported are managed in an environmentally sound manner in the State of import and any transit States, 74 while potential importing parties must prevent imports where they have reason to believe they will not be managed in an environmentally sound manner. 75 Under no circumstances can a party transfer its obligation to carry out environmentally sound management to other States although, per contra, it may impose additional requirements, consistent with the Convention, to better protect human health and the environment.
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Beyond the requirements of environmentally sound management, the Basel Convention provides further guidance on the content of due diligence by requiring, for example, that transport and disposal of hazardous and other wastes may only be carried out by authorized persons and that transboundary movements must conform with generally accepted and recognized international rules and standards of packaging, labelling and transport, and take account of relevant internationally recognized practices. Transboundary movements must also be accompanied by a movement document from the point of exit to the point of disposal. 77 Illegal traffic of hazardous or other wastes must be considered a criminal activity and appropriate legal, administrative and other measures must be adopted to implement the provisions of the Convention and to prevent and punish its contravention. 78 Given the temporal nature of the 72 Basel Convention (n 20) Art. 2 (8). 73 Ibid., Art. 4 (2)(b). 74 Ibid., Art. 4 (8). 75 Ibid., Art. 4 (2)(g). 76 Ibid., Art. 4 (10) and 4 (11). 77 Ibid., Art. 4 (6). 78 Ibid., Art. 4 (3) and 4 (4).
Rosemary Rayfuse -9781783473816 Downloaded from Elgar Online at 05/18/2019 02:38:03PM via free access obligation of due diligence, the specific content of the obligations of waste minimization and environmentally sound management and the measures needed to ensure their achievement will vary over time as new threats to human health and the environment are identified and new approaches to waste management, such as the integrated life-style approach, 79 are developed.
THE PRINCIPLE OF COOPERATION
The obligation on States to cooperate in addressing international issues is recognized as a fundamental rule of general international law emanating from the principle of 'good-neighbourliness' enunciated in Article 74 of the UN Charter. 80 Principle 24 of the Stockholm Declaration and Principle 27 of the Rio Declaration confirm the obligation on States to cooperate 'in good faith and in a spirit of partnership' in all matters concerning protection of the environment. While the precise nature and extent of the obligation remains a matter of contestation, 81 its customary status, at least, is not contested. 82 However, it is important to remember that the obligation to cooperate does not mandate a specific outcome or the prior consent of potentially affected states. 83 Principle 14 of the Rio Declaration merely requires States to cooperate 'effectively' to 'discourage or prevent the relocation and transfer to other states of any activities and substances that cause severe environmental degradation or are found to be harmful to human health', while Principle 19 merely requires States to 'provide prior and timely notification and relevant information to potentially affected states on activities that may have a significant transboundary environmental effect and to consult with those states at an early stage and in good faith'. Rather, as Principle 19 indicates, the proper observance of the principle of cooperation (merely) requires fulfilment of certain procedural obligations such as those relating to environmental assessment, exchange of information, notification, consultation and negotiation 'on the basis of the principle of good faith and in the spirit of good neighbourliness'. 84 The requirements of cooperation are manifest in the Basel Convention in its provisions relating to, for example: notification to the Secretariat of national definitions of hazardous wastes; notification to other parties of decisions to prohibit imports; information exchange on transboundary movements and the potential and actual effects thereof on human health and the environment; dissemination of information on transboundary movements for the purpose of improving environmentally sound management and preventing illegal traffic; and information exchange on technical and scientific know-how, on sources of advice and expertise, and on the availability and capabilities of sites for disposal to States concerned. 85 However, the Basel Convention mandates a wholly new mode of cooperation, far more stringent than the mere consultation and notification requirements generally required by the principle of cooperation.
Embodied in the principle of 'prior informed consent', the Convention mandates the explicit prior consent of potentially affected States, a consent that must be based on information supplied by an exporter, which must be sufficient to enable the nature and the effects on human health and the environment of the proposed movement to be assessed. The importing State is then at liberty either to consent to the shipment, with or without conditions, or deny permission, or request additional information pending a final decision. In the absence of such consent and an agreement between the exporting State and the disposer specifying environmentally sound management of the waste in question, the State of export must not allow the transboundary movement to proceed. Transit States can also prohibit transit passage and export must not proceed unless and until their consent is obtained. Where consent is not obtained, or a transboundary movement cannot be completed, the exporting State is required to take back the waste unless alternative arrangements cannot be made for its environmentally sound management. 86 Any movement that takes place in violation of these requirements is to be considered illegal traffic and punished as a This invocation of the principle of prior informed consent in the Basel Convention, and in other conventions dealing with trade in toxic or hazardous substances or wastes, 88 constitutes a far-reaching restriction on their trade and can be taken as powerful evidence of the recognition, in international law, of the shared responsibility of importing and exporting States for the protection of human health and the environment. Given that the principle is essentially an expression of State sovereignty, its customary status, at least in the context of the transboundary movement and disposal of toxic or hazardous wastes, seems accepted. 89 1.6 THE PRINCIPLE OF SUSTAINABLE DEVELOPMENT
The general principle that States should ensure the development and use of their resources in a manner that is sustainable has been known in international law since at least the 1893 Bering Sea Fur Seals arbitration.
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However, the specific term 'sustainable development' finds it origins in the 1987 Bruntland Report. 91 Defined there as meaning 'development that meets the needs of the present generation without compromising the ability of future generations to meet their own needs', sustainable development is perhaps best understood not as a specific principle of international law but rather as the end goal or final objective of human activities, 92 a goal which is to be pursued through the implementation of the various distinct legal principles embodied, for example, in the Rio Declaration and the 2002 WSSD Plan of Implementation. The ICJ refers to the term as a 'concept' rather than a principle, 93 normativity. Thus, while the objective of sustainable development may be to reconcile economic development with protection of the environment, the extent to which the concept can legally constrain the behaviour of States is debatable. Nevertheless, this does not mean that the concept lacks any legal function. In the Gabčikovo-Nagymaros case the ICJ held that new norms and standards, including the concept of sustainable development, had to be taken into consideration and given proper weight both when contemplating new activities and when continuing activities begun in the past. 94 In other words, sustainable development can be considered a factor orienting the behaviour of States and guiding the interpretation of relevant rules in the judicial process. 95 In this respect, it reflects a range of procedural and substantive commitments and obligations, most notably those relating to the sustainable use of natural resources, intergenerational equity, and integration of environmental considerations into economic and other development.
As the name implies, the principle of sustainable use recognizes that limits on the rate of use or manner of exploitation of natural resources are necessary to ensure attainment of both the intra and intergenerational objectives of sustainable development. What those limits might be is a matter for determination by States acting cooperatively. In the waste context, this is reflected, in particular, in the recognition of the need for waste minimization and the prevention or minimization of the consequences of pollution arising from the management of hazardous or other wastes. The exemption from the Basel regime of wastes destined for re cycling or recovery is further evidence of the desire of the parties to ensure sustainable use of their resources, a desire that was made manifest in the Cartagena Declaration on the Prevention, Minimization and Recovery of Hazardous Wastes and Other Wastes adopted by the Conference of the Parties in 2011. 96 The point of sustainable use is not only to preserve resources for current, but also for future generations. Indeed, intergenerational equity is a fundamental aspect of the concept of sustainable development. However, intergenerational equity is not merely about preserving resources for future use but also implies the need to pass on to future generations a clean 94 Ibid. and healthy environment. As Principle 1 of the Stockholm Declaration puts it, humans bear 'a solemn responsibility to protect and improve the environment for present and future generations'. Even while associating intergenerational equity with the right to development, Principle 4 of the Rio Declaration requires that right to be fulfilled 'so as to equitably meet developmental and environmental needs of present and future generations'. The elimination of 'toxic colonialism' through the export of environmental problems is, as noted at the outset, the fundamental raison d'être of the international legal regime for the transboundary movement of hazardous waste. When coupled with the requirements of self-sufficiency, proximity and the environmentally sound management of wastes by both generating and importing States, the regime provides strong environmental safeguards for both current and future generations.
The principle of integration, articulated in Principle 4 of the Rio Declaration and confirmed in the Iron Rhine case as a requirement of international law, 97 requires the integration of appropriate environmental measures into the design of economic development activities. As applied by the ICJ in the Gabčikovo-Nagymaros case, implementation of the principle requires the collection and dissemination of environmental information and the conduct of environmental impact assessments. These elements are reflected in the Basel regime in the many obligations on parties to collect and disseminate, either unilaterally or through the Secretariat, information on the hazardous (or otherwise) nature of wastes and to cooperate in the dissemination of information regarding transboundary movements and the monitoring of effects on human health and the environment, as well as any accidents which are likely to present risks to human health or the environment. 98 While not explicitly stated, the requirement of at least some form of environmental impact assessment is implicit in the requirement that notifications regarding potential transboundary movements include sufficient information to enable the nature and the effects on health and the environment of the proposed movement to be assessed. conditionality' in development assistance agreements. 100 Importantly for this volume, the integration principle also serves as a basis for the concept of the Green Economy and its support for the environmentally sound recycling and reclamation of valuable materials that can 'provide both economic opportunities and substantial environmental benefits by reducing the need to exploit non-renewable natural resources that might otherwise be mined in the absence of recycled materials'. 101 1.7 THE PRECAUTIONARY PRINCIPLE The final general principle considered here is the precautionary principle. In the international context, the precautionary principle -or approach, as it is also referred to -is of relatively recent vintage. The core of the principle is articulated in Principle 15 of the Rio Declaration, which states that 'where there are threats of serious or irreversible damage, lack of full scientific certainty shall not be used as a reason for postponing costeffective measures to prevent environmental degradation'. 102 Importantly, Principle 15 also states that 'the precautionary approach shall be widely applied by states according to their capabilities'.
Despite its adoption in numerous environmental treaties and its invocation in international judicial and arbitral proceedings, neither the meaning nor the effect of the precautionary principle is yet agreed. On the one hand, it is argued that the principle provides the basis for early action to address threatening environmental issues. On the other hand, it is argued that application of the principle results in over-regulation and unwarranted limitations on human activity. Conflicting interpretations of the principle range from the requirement merely to act carefully when taking decisions that may have an adverse impact on the environment, to the requirement to regulate and possibly even prohibit activities and substances which may be environmentally harmful even in the absence of conclusive proof of such likely harm, to the requirement that the person wishing to carry out a particular activity must prove it will not cause environmental harm.
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This latter interpretation, in particular, requires polluters to establish that their activities will not adversely affect the environment before they can 100 Sands and Peel (n 54) 667. 101 Hunter, Salzman and Zaelke (n 70) 943. be authorized to undertake the proposed activity, thus raising the connection between precaution and the requirements of environmental impact assessment.
Given these interpretive quandaries, it is perhaps not surprising that the status of the precautionary principle as a rule of customary international law remains uncertain. In the Pulp Mills case, the ICJ declined to comment on its customary status, stating only that 'a precautionary approach may be relevant in the interpretation and application of' the relevant treaty.
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More recently, the ITLOS Seabed Disputes Chamber has held that the precautionary principle is 'an integral part of the general obligation of due diligence' 105 and that its incorporation into numerous treaties and other instruments has 'initiated a trend towards making this approach part of customary international law'.
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Regardless of the lack of certainty as to the meaning, effect and customary status of the precautionary principle, it is clear that the Basel Convention reflects 'a strong form of the precautionary approach' 107 by allowing States to refuse to accept waste and by requiring a State of export to demonstrate that the wastes will be managed in an environmentally sound manner before any export can go ahead. The burden is shifted to the proponent of the activity to satisfy not only importing States but also any transit States that the proposed waste movement will not cause environmental harm. The same approach is also evident in the Bamako and Waigani Conventions.
CONCLUSION
In the absence of principles, international law is, at best, a set of arbitrary rules; at worst, a theoretical hoax of international lawyers. The general principles of international environmental law discussed in this chapter provide the critical theoretical foundation for the normative framework that has developed in international law regarding the management and transboundary movement of waste. However, as noted at the outset, the effectiveness of international law cannot be secured by principles alone. Rather, principles are only one element in an international system that requires recognition of the inter-linkages between principles, specific rules 104 Pulp Mills (n 13) para. 164.
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Responsibilities and Obligations of States (n 14) para. 131. 106 Ibid., para. 135. and institutional mechanisms for securing compliance. This interactive process is particularly evident in the international regime relating to the management and transboundary movement of waste where operationalization of the basic principles of permanent sovereignty, no harm, prevention, cooperation, sustainable development and precaution has led to the development of new principles, such as those of self-sufficiency, proximity, waste minimization, environmentally sound management and prior informed consent, all of which are further operationalized in the detailed rules set out in the Basel Convention and other treaties dealing with waste management. Thus, while insufficiently detailed in themselves to create binding legal obligations, these principles provide valuable interpretive guidance both as to the manner in which the law has been developed and applied and, thanks in particular to their interpretational flexibility, as to the manner in which the law should continue to be developed and applied into the future.
